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E Visa Trends and Challenges in Turbulent Times 

by Ramon E. Curiel & Janice A. Flynn 

 

INTRODUCTION 

An investor or a trader seeking to qualify and obtain an E visa faces a myriad of legal, practical 
and logistic issues before securing such visa. This is especially true during the extraordinary 
changes the COVID-19 pandemic has brought about, effecting not just whether an investor or 
trader will qualify for an E visa but also the processing issues and delays as a result of consular 
post closings and clients protracted inability to enter the US during the COVID-19 travel ban. The 
practitioner must be cognizant of those issues prior to embarking into representation in order to 
guide the applicant to a successful completion of the task at hand. This practice advisory will focus 
on trends and challenges in advising clients on E visa cases filed both with the Department of State 
(DOS) and United States Citizenship and Immigration Service (USCIS) during turbulent times.  

PRE-FILING CONSIDERATIONS 

Before preparing an E application, the practitioner and the client must thoroughly explore the type 
of business the applicant will invest or conduct trade. Also, the choice of forum is equally 
important as the applicant can submit an application for an E visa before DOS in any US Consulate 
or Embassy with jurisdiction, or apply for a change of status before USCIS. The ramifications of 
such decision cannot be underestimated. For example, US consular posts are currently in the 
process of reducing increased wait times due to the COVID-19 pandemic and local conditions 
dictate whether consular services can be provided. DOS has given US consular posts “broad 
discretion to determine how to prioritize visa appointments”1 but visa appication interview 
appointments may not be available for months, if at all. This can be detrimental for a start-up 
business, as constant attention by the owner is needed for a successful beginning of operations.  

On the other hand, due to the travel restrictions imposed on nationals of certain countries due to 
COVID-19 pandemic or job losses due to the economic downturn, an E visa holder may apply to 
change their status for up to 60 days after the employment has ceased or from the date the I-94 
record expires, whichever is shorter.2 Compounding this, an E investor or trader or an employee 
may have filed more than one application or petition with the USCIS under the bridging rules 
which require the initial petition or application to be approved before subsequent status changes 
can be approved.3 Therefore, a practitioner must have a clear understanding of each clients’ status 
in the US or prior US immigration history when formulating a filing strategy.  

Another issue that needs to be carefully addressed prior to filing is the client’s pre-application 
conduct in the United States while setting up the business venture. The COVID-19 pandemic has 

 
1 https://travel.state.gov/content/travel/en/News/visas-news/visa-services-operating-status-update.html & 
https://travel.state.gov/content/travel/en/News/visas-news/suspension-of-routine-visa-services.html  
2 8 CFR 214.1(l)(2) 
3 See Memo, Podolny, Chief, Inspections Law Division, OGC (Mar. 27, 2003), AILA Doc. No. 03042140. 
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complicated this, especially if someone remained in the US longer than expected because travel 
was dangerous or impossible. Clients who would normally have been traveling in and out of the 
US may have had a period of overstay or they have been granted Satisfactory Departure early in 
the pandemic and so special attention must be given to documentation that prove that the client 
has always maintained their US visa status.  

Although a B-1 or Visa Waiver Program visitor may enter the United States to seek investment 
opportunities and set up an investment that qualifies for an E visa,4 there are certain actions that 
can be construed by a Consular Officer or Customs and Border Protection (CBP) officer as 
establishing residence in the United States in violation of a B-1/B-2 visitor status. For example, 
purchasing a home and spending prolonged periods of time in the United States can lead an officer 
to conclude that the applicant already resides in the country and may cancel the applicants B1/B-
2 visa under section 214(b) of the Immigration and Nationality Act (INA). This scenario worsens 
when the applicant’s children are enrolled in school. Although certain sections of the Foreign 
Affairs Manual (FAM) and the old CBP’s Inspector’s Field Manual5 would stand for the 
proposition that a minor child would be allowed to attend school if accompanying a parent under 
B status if incident to status6, CBP Officers, Consular Officers and USCIS have recently strictly 
interpreted 8 CFR §214.2(b)(7)7 to apply to minor children accompanying their parents and have 
found the parents subsequently inadmissible under INA §212(a)(6)(E)(i)8 as smugglers for aiding 
their children to attend school. As the US consular posts open up, it remains to be seen how 
prolonged stays in the US during the pandemic will be treated but knowing a client’s immigration 
is key to being prepared to anticipate any issues.  

Finally, another potential risk for the potential E-2 Investor or E-1 Trader would be found in 
violation of a visitor status for working in the United States. One of the most frequent questions 
posed at a practitioner by a client is: “when can I start working on my business?” The answer 
normally is simple: “when you have your E visa.” Delays to visa processing at US consular posts, 
when the E visa applicant applies for an E visa at a US consular post, the client must be able to 
explain their activities while they were in the US and that they have maintained their status. 
However, in practice there is a gray area between the preparatory activities an Investor or Trader 
takes to set up an investment and the actual running of the business. It is well settled that self-
employment constitutes unauthorized employment.9 On the other hand, meeting the requirements 
of the E visa requires active involvement in setting up the investment or trade business as allowed 

 
4 9 FAM 402.2-5(C)(7) & https://travel.state.gov/content/travel/en/us-visas/tourism-visit/visa-waiver-
program.html  
5 Please note that CBP has announced that it has discontinued the used of the Inspector’s Field Manual. Practice 
Alert, CBP Liaison Committee, “CBP Is No Longer Using the Inspector’s Field Manual” (5/31/13), published on AILA 
InfoNet at Doc. No. 13052947 (posted May 31, 2013). 
6 See Inspector’s Field Manual Chapter 15.5(3); 9 FAM 402.1-5(c) 
7 “An alien who is admitted as, or changes status to, a B-1 or B-2 nonimmigrant on or after April 12, 2002, or who 
files a request to extend the period of authorized stay in B-1 or B-2 nonimmigrant status on or after such date, 
violates the conditions of his or her B-1 or B-2 status if the alien enrolls in a course of study.” 
8“Any alien who at any time knowingly has encouraged, induced, assisted, abetted, or aided any other alien to 
enter or to try to enter the United States in violation of law is inadmissible.”  
9 See Matter of Tong, 16 I&N Dec. 593 (BIA 1978). 
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by 9 FAM 402.2-5(C)(7). Accordingly, careful coordination is always advisable as to the timing 
of the application and the activities that an applicant may perform in the planning stages of the 
business venture. 

Practice Pointer: It is advisable that the practitioner prepare a detailed letter explaining the stage 
of development of the business and the activities that the client performed during any temporary 
stay prior to application filing. Also, prepare the client and thoroughly explain the intricacies of 
INA §214(b) during the preparatory stages of the business venture, especially if the client plans to 
travel abroad while setting up the business. 

RECIPROCITY: Watch Out for Varied Issuance Fees and E Visa Maximum Issuance 
Periods When Applying for E Visas at a Consular Post 

Each country has a reciprocal agreement with the US determining whether there is an additional 
issuance fee for a visa applicant to pay and the maximum validity a visa may be issued. It is also 
illustrative for consideration of applicants from a country that may have a reduced reciprocity 
validity time period under the Reciprocity Table.10 For example, when it comes to E visa validity 
dates, British and Japanse nationals may be issued E visas for period of up to 60 months where 
Mexican nationals may have an E visa issued for 12 or 48 months. In addition, issuance fees which 
are negotiated between the US and other countries can vary widely, for example, at the time of this 
writing, Australian E-2 visa applicants are charged issuance fees of $3,57411 and Japanese E-2 visa 
applicants do not have any E visa issuance fees12.  

A practitioner should be mindful of visa validity restrictions and the possible extra costs involved 
and plan accordingly when an advising a client under these limitations. A cost-conscious client 
may be shocked to find out that they must pay an expensive issuance fee for each applicant or that 
for their time and money the visa will only be valid for 12 months.  

Practice Pointer: A practitioner should fully discuss the limitations of the Reciprocity Table with 
a client prior to filing the initial E Visa application, as well as the admission periods and extension 
possibilities that may be available in the future. As E visa holders are admitted to the US for two-
year periods from the date of entry13, the client should be instructed on how to check their I-94 
validity on the CBP web site14 or a practitioner should develop a system to keep track of the 
expirations dates of both the visa, and discuss a renewal strategy taking into consideration the 
strengths and weaknesses of the case, the travel needs of the applicant, and the renewal procedures 
of the consular post. Alternatively, as a last resort a client may need to remain land-locked in the 
US until the business recovers to withstand the scrutiny of an E visa review at the US consular 

 
10 US Department of State Reciprocity Tables can be found at https://travel.state.gov/content/travel/en/us-
visas/Visa-Reciprocity-and-Civil-Documents-by-Country.html  
11 Austrualian E visa reciprocity fees and E visa issuance validity periods can be found at 
https://travel.state.gov/content/travel/en/us-visas/Visa-Reciprocity-and-Civil-Documents-by-
Country/australia.html 
12 Japanese E visa reciprocity fees and E visa issuance validity periods can be found at 
https://travel.state.gov/content/travel/en/us-visas/Visa-Reciprocity-and-Civil-Documents-by-Country/Japan.html  
13 8 CFR §214.2(e)(19)–(20) 
14 https://i94.cbp.dhs.gov/I94/#/home  
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post as it may be safer to remain in the US than to risk being stranded outside the US if denied an 
E visa.  

E-2 INVESTMENT AMOUNT: There are No Minimal Investments, only Marginal 
Enterprises - Still True During Turbulent Times. 

The amount of investment needed to qualify as a “substantial” investment for an E-2 investor visa 
has been the subject of considerable discussion among practitioners. It is well settled that there is 
no minimum investment required.15 Furthermore, the Walsh Pollard case16 stands for the 
proposition that an investment is substantial when it is “sufficient to establish a profitable and 
viable business in the United States.”17 Accordingly, the practitioner’s analysis and focus should 
revolve primarily on the type of business, and its viability as applied to the amount invested to 
meet the “proportionality test” outlined in the Foreign Affairs Manual18 For example, an 
investment in an island stand in a shopping mall that would create two to three part-time jobs may 
clearly qualify as substantial even though the total initial input may be around $35,000.00. On the 
other hand, a $500,000.00 investment in a $10 Million real estate development project may not. 
Furthermore, determining the exact amount of investment in a start-up business will be a 
challenging endeavor since business realities never conform to pre-established budgets. 
Consequently, it is advisable for the practitioner to first have a clear understanding of the type of 
business that the investor will undertake to determine how much investment is required, rather 
than setting an arbitrary amount that could send false expectations to the applicant and the attorney.  

Practice Pointer: The practitioner should prepare the client to clearly articulate the nature of the 
business at hand before the consular officer, the capital required to get the business to the point of 
being operational, together with the capital output that the investor has made. The applicant should 
be able to explain to the consular officer that his or her investment would be substantial in 
proportion to the nature and size of the business. 

COMMERCIALLY VIABLE ENTERPRISE: How to Survive During Economic Upheaval 
and Business in the Virtual World During the Pandemic. 

A major issue coming out of the pandemic where many businesses have been forced to close during 
lockdowns is whether the E-2 business is a commercially viable enterprise. The enterprise must be 
a commercially viable business that continuously produces a good or service beyond a merely 
passive or speculative investment19 and “it must have the present or future capacity to generate 
enough income to support the investor and his or her family” but even if that cannot be shown, 
demonstrating that the business as the “present or future capacity to make a significant economic 
contribution” the business will not be considered marginal20. Put another way, if the business does 

 
15 See 9 FAM 402.9-6(D) and 8 CFR 214.2(e) (15) 
16 Matter of Walsh and Pollard, 20 I&N Dec. 60 (BIA 1988) 
17 Id. at 68.  
18 See 9 FAM 402.9-6(D)(c)   
19 See 9 FAM 402.9-6(C) & 8 CFR 214.2(e) (13) 
20 9 FAM 402.9-6(E ) emphasis added & 8 CFR 214.2(e) (15) 
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not have the capacity to generate enough income for the investor to live on but it employs US 
workers (“significan economic contribution”) the business will not be considered to be marginal.  

In a rare example that US immigration law is inline with current economic conditions, the FAM E 
visa notes were updated in July 2020 clearly indicating that an E-2 Investor visa applicant is not 
necessarily required to have a physical office space to qualify for an E visa.21 Despite this, a 
practitioner should discuss with the client how the business can still successfully operate without 
a physical premises. All businesses are not the same and the how the client’s company does 
business will dictate whether it can operate without a physical office space. When initially applying 
for an E-2 visa, the business plan should include an operational plan with a very detailed 
description on how the business will operate.  

Practice Pointer: In the current business environment, the practitioner must have a strategy in how 
to deal with a client who has already been in the US operating the E-2 business and if the client is 
outside the US and has not been able to attend to the business. Traditionally, an investment in a 
franchise restaurant would not have difficulty meeting the “commercially viable” requirement 
although, with forced business closures during the pandemic, the practitioner should discuss this 
requirement with the client to find out how the business has weathered the crisis. If the business is 
not back to full operations, then it is useful to include a report from the client on how they have 
dealt with the difficulties encountered during the pandemic in either the petition filed with USCIS 
or the application submitted to the US consular post.  

TIMING OF THE APPLICATION: Too soon can be premature; too late can be dangerous 
– how to deal with pandemic delays. 

Another issue in the commercially viable requirement is whether the business has to be open to 
the public before the time of application. This is a major trend during the COVID-19 pandemic 
when business ground to a halt temporarily or permanently. The other issue is that US consular 
posts have been starting a stopping operations so an E-2 application may have been filed many 
months or a year previously so the counsel should communicate this with the client to make sure 
that the investment is still active. In difficult times, the E visa requirements still apply but consular 
officers want to see how the business will contribute to the US economy and the E-2 Investor must 
have a detailed plan on how to make the business a success. The plan may be constantly changing 
so it is imperative tha the client must be attending to the business.  

The Foreign Affairs Manual requires that the business be “a real and active commercial or 
entrepreneurial undertaking, producing some service or commodity.”22 USCIS regulations, on the 
other hand, state that the business must be a bona fide enterprise that is “real, active, and operating 
commercial or entrepreneurial undertaking which produces services or goods for profit.”23 In the 
past some US consulates have taken the position that the business needs to be open to the public 
to meet this requirement. Additionally, some Consular Officers have required applicants who are 
purchasing existing businesses, to take full possession and operate the businesses under the 

 
21 9 FAM 402.9-4(D) updated on July 17, 2020 
22 See 9 FAM 402-9-6(C) 
23 See 8 CFR 214.2(e)(13) 
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applicant’s name before approving the visa although this can be a risky proposition and for 
example at the US Embassy in London, a purchase contract with a provision indicating that the 
contact will complete upon the issuance of the E-2 visa has ben sufficient to meet the real and 
operating requireemnt. The E-2 Investor must be “in the process of investing” as articulated by 
sections of the FAM that state: “for the alien to be ‘in the process of investing,’ the alien must be 
close to the start of the actual business operations.”24 This section clearly permits an applicant to 
irrevocably commit his or her capital to the investment enterprise and apply for the investment 
visa before, although close to, the commencement of business operations. Counsel must be wary 
of this position and monitor the business development as some consulates would find the applicant 
inadmissible under INA §221(g) and request that the applicant open the business to the public 
before the visa can be issued. This position by the consular officers would necessitate the careful 
monitoring of the client’s activities since there is a considerable amount of activities to be 
performed in order to open a business to the public that could be interpreted as a violation of a B-
1 or B-2 stay as explained above. 

Practice Pointer: The applicant should be prepared to clearly define and explain the nature of the 
business which is subject of his or her application, and careful monitoring of the application timing 
should be followed so that the business is considered to be “operating” upon application and when 
the applicant has their interview at the US consular post. 

E-1 TRADE: What to Do When Trade Stopped During the Pandemic? 

Trade, for E-1 visa purposes must be international and in existence and must continue to do so 
while the E-1 Trader is in the US.25 If the business had to stop trading either in the US or in the 
the treaty country due to the pandemic, the practicitioner must discuss with the client issues relating 
to maintaining E-1 status and whether it is advisable to apply for a new E-1 visa after the E-1 trade 
resumes or whether changing status to B visitor status while remaining in the US. 

Practice Pointer: The practitioner should thoroughly discuss a client’s business activities abroad 
to determine if there are any that may amount to trade with the United States.    

CONCLUSION 

A practitioner should be able to discuss the positive or negative aspects of the type of business 
venture that a client decides to establish prior to preparing an E visa application, whether the client 
is maintaining or has maintained their status while in the US during the pandemic. Also, a 
practitioner must be familiar with the Reciprocity Schedules and a consular post’s current 
processing times and requirements in light of the tiered resumption of routine visa processing and 
processing delays as a result of the pandemic. 

 

 
24 See 9 FAM 402.9-6(B)(e)(emphasis added)  
25 9 FAM 402.9-5(B)(c) & (d) 


