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Bond/Custody proceedings

• How did your client come into DHS custody?
• Did they present at Port of Entry? – Arriving Alien

• Did they enter without inspection (EWI) and turned themselves in?

• Were they apprehended by ICE at the border?

• Were the apprehended by ICE while already present in the United States?

• Were they arrested on a criminal charge and issued an ICE detainer?

• Were the collateral to an ICE operation/arrest?

• Were the referred from law enforcement officer after a traffic stop?



Legal Authority for Detention

• INA § 236; 8 CFR § 1003.14; 8 CFR § 1236.1; 8 CFR § 1003.19 (general)

• INA § 241 (final orders)

• INA § 235 (arriving aliens/expedited removal)

• INA § 238 (administrative removal)



INA § 235 (arriving aliens/expedited removal)
• Generally, will go through credible fear process
• Immigration Judge does not have jurisdiction to make a 

custody determination
• If received positive credible fear determination, ICE ERO will 

make a custody determination request
• Can submit documents to support release 
• Sponsor with lawful status

• Proof of income
• Proof of domicile

• Letters of support



Current Trends

• Immigration and Customs Enforcement (ICE) held 17,984 immigrants in detention 
on February 27, 2022, the lowest number since May 2021. Immigrant detention 
facilities in Texas, Louisiana, and Arizona held the largest numbers of immigrants. 
• At the same time, the number of immigrants monitored by ICE’s Alternatives to 

Detention (ATD) program increased again to nearly 190,000. 
• 12,336 out of 17,984—or 68.6%—held in ICE detention have no criminal record, 

according to data current as of February 27, 2022. Many more have only minor 
offenses, including traffic violations. 

• • ICE arrested 3,474 and CBP arrested 22,124 of the 25,598 people booked into 
detention by ICE during January 2022. 



Matter of M-S- update
• Impacts asylum seekers who enter EWI

• An alien who is transferred from expedited removal proceedings to full removal proceedings after 
establishing a credible fear of persecution or torture is ineligible for release on bond. Such an alien 
must be detained until his removal proceedings conclude, unless he is granted parole.
Matter of M---S--- , 27 I. & N. Dec. 509, 509, (B.I.A. April 16, 2019)

• Padilla v. ICE, 953 F.3d 1134 (9th 2020) (circuit court affirms nationwide injunction and enjoins Matter 
of M-S-)

• In January 2021, Supreme Court vacated, and the case is remanded to the United States Court of 
Appeals for the Ninth Circuit for further consideration in light of Department of Homeland 
Security v. Thuraissigiam, 591 U.S. ___, 140 S. Ct. 1959, 207 L. Ed. 2d 427 (2020).

https://advance.lexis.com/api/document/collection/administrative-materials/id/5VX3-7G50-01KR-V0JP-00000-00?page=1&reporter=2247&cite=%2027%20I.%20%26%20N.%20Dec.%20509&context=1000516


INA § 236(c)

• AG “shall” detain certain classes of people “when the alien is released” 
even if released on parole, supervised release, or probation. IJ has no 
jurisdiction to set bond for noncitizen subject to mandatory detention.

• Exception for people in witness protection program or to protect other 
witnesses

• Applies to people released after Oct. 9, 1998



236(c)(1) Mandatory detention if  
inadmissible* pursuant to INA § 212(a)(2):

• Crimes involving moral turpitude (CIMT)

• Controlled substance violations

• Multiple criminal convictions with 
aggregate sentence of confinement of 5 
years or more

• Reason to believe trafficker of controlled 
substance

• Prostitution

• Trafficking in persons

• Money laundering

• People who have asserted immunity from 
prosecution

• Foreign government officials who have 
committed 

• Particularly severe violations of religious 
freedom

• *no conviction necessary if admission of 
essential elements



236(c)(1)–
Mandatory detention if removable for:

• 2 CIMTS -237(a)(2)(A)(ii)

• Aggravated felonies - 237(a)(2)(A)(iii)

• Controlled substance offenses (except simple possession of < 30 grams of marijuana) - 237(a)(2)(B)

• Firearms - 237(a)(2)(C)

• Miscellaneous crimes (espionage, sabotage, treason, trading with the enemy) - 237(a)(2)(D)

• 1 CIMT within five years of admission IF SENTENCED to imprisonment of at least one year -
236(c)(1)(C)



BIA Interpretation of “when…released”

• Matter of Rojas, 23 I&N Dec. 117 (BIA 2001) mandatory detention applies 
even if ICE fails to assume custody of an alien “when….. released.”

• Matter of Garcia Arreola,25 I&N Dec. 267 (BIA 2010) mandatory detention 
applies where there has been (a) a release (b) from non DHS custody (c) after
October 8, 1998, (d) that is “directly tied” to the basis for detention under 
INA §§ 236(c)(1)(A)–(D).

• Affirmed by Supreme Court in Nielsen v. Preap, 139 S.Ct. 954 (2019)



ICE detainers

• Can make request to local field office to have ICE detainer released/lifted

• Make request through ICE Outreach email

• In the class action case, Gonzalez v. ICE, challenging the constitutionality of ICE detainers, ICE 
recently agreed to temporarily stop issuing detainers based only on database checks (probable 
cause box 3 on the I-247A form) from the Pacific Enforcement Response Center (“PERC”) in 
Laguna Niguel, California. 
• Per a stipulated agreement, between February 17, 2022 and August 18, 2022, ICE may not issue database-based 

detainers that request 48 hours of detention (on the I-247A form). ICE also agreed that ICE Field Offices would not 
be permitted to issue database detainers that otherwise would have been issued by the PERC. ICE is prohibited 
from rerouting Secure Communities (fingerprint-generated) cases from the PERC to the Field Offices under this 
agreement. The agreement does not impact ICE’s ability to issue I-247G detainers that only request notice of 
release. 

• This hold on the issuance of I-247A detainers applies nationwide. 



Indefinite Detention

• Zadvydas v. Davis, 533 U.S. 678 (2001) – Court held the government could 
not detain a removable person indefinitely beyond the removal period. (180 
days)
• Clark v. Martinez, 543 U.S. 371 (2005) – Court held that its decision in 

Zadvydas v. Davis also applied to government detention of persons found to 
be inadmissible.
• Jennings v. Rodriguez, 138 S.Ct. 830 (2018) – Court rejected Ninth Circuit 

ruling that arriving aliens and individuals detained under INA § 236(c) must 
get a bond hearing if detention lasts six months.



Bond Eligibility
• Gets facts and relevant details about client
• Arrange visitation with detention center, if possible

• Now there are ways to request private, non-monitored virtual 
attorney visits. 

• Review criminal documents

• Research potential eligibility issues 
• Manner of entry, legal status, etc…



Not Eligible for Bond with IJ

• Prepare custody determination/redetermination request to 
ICE ERO
• Submit to “Outreach” email address: 

https://www.ice.gov/contact/field-offices

• Submit to DO assigned to client at detention center

• Submit to AFOD of detention center

• Elevate to AFOD or FOD at local ERO field office

• Elevate through ICE Case Review process: 
https://www.ice.gov/ICEcasereview

https://www.ice.gov/contact/field-offices
https://www.ice.gov/ICEcasereview


Enforcement Priorities
• Arizona v. Biden - An Ohio federal court issued an injunction 

against the DHS enforcement priorities on March 22, 2022. 
• The new court order places two main limitations on DHS’s use of the enforcement 

priorities:

• Mandatory detention - the court order prevents DHS from using the enforcement 
priorities memo to release someone who is subject to mandatory detention or who 
received a final order of removal within the last 90 days. However, detention in these 
circumstances is already required under immigration law. DHS may still release people 
from immigration detention in all other circumstances.

• Stays of removal - the court order prevents DHS from using the enforcement 
priorities as a basis to grant discretionary stays of removal. However, DHS may still 
grant stays of removal where allowed by statute. 



Investigate facts of case

•Date and manner of all entries

• Immigration history – prior returns, prior proceedings, 
removal orders. Check A# for prior removal order: 
https://acis.eoir.justice.gov/en/caseInformation

• Immigration status of client and family members

• Potential relief from removal, humanitarian factors, 
community ties

• Request documents from DHS: NTA and I-213

https://acis.eoir.justice.gov/en/caseInformation


Review Criminal History
• Ask client about all arrests and criminal history

• Run background checks:
• TX DPS Criminal History Search ($3.32 per search)

• Lexis – comprehensive person report

• Search county district court/ criminal court records

• Get conviction documents records from Court

• Call criminal attorney if case is active

• Obtain police reports



Burden of Proof

• APPLICANT must demonstrate that s/he is not a threat to 
national security, a danger to property or  persons, or a 
flight risk, i.e., likely to appear at future hearings.
• Matter of Guerra, 24 I&N Dec. 37, 38 (BIA 2006)

• Matter of Adeniji, 22 I&N Dec. 1102 (BIA 1999)

• Matter of Patel, 15 I&N Dec. 666 (BIA 1976)



Bond Determination

•DHS ICE ERO can set bond or make custody determination 
at time of issuing charging documents

•Detainee can request a bond redetermination hearing with 
IJ (not automatic)

•Only entitled to one bond hearing, unless material change 
in circumstance 8 CFR § 1003.19



Essential documents to support request for 
Custody (re)determination

• Identity document for client

• Copies of birth certificates/LPR cards for family members 
with lawful status

• Letters of support/GMC/reference

• Evidence of ties in the community

•Medical records of client or immediate family members 
with health issues

• Sponsor letter and supporting financial information



Danger to society - DWIs

• Proof of compliance with court-ordered treatment and rehabilitation
• Completion of AA classes?
• SCRAM device/breathalyzer apparatus
• Evaluation of psychologist re: rehabilitation/recidivism

• Recent of multiple DWIs
• Be prepared to discuss facts: timing, prior treatment, circumstances
• How will client deal with transportation, treatment plan?
• Remorse and responsibility for actions

• Matter of Siniauskas, 27 I&N Dec. 207 (BIA 2018) (driving under the influence is a 
significant adverse consideration in determining whether an alien is a danger to 
the community)  



Danger to society - DV

• Get information regarding protective orders no contact order and 
be prepared to address a plan for following order

• Get letter/affidavit from victim, or have victim attend hearing

• Maybe offer testimony, if they make a good witness

• Be prepared for DHS to introduce police report and IJ to question 
client

• Submit letters of support re: good character, rehabilitation

• Evidence of positive equities  



Flight Risk

• Eligibility of relief from removal

• Sponsor letter, financial documents to show ability to support

• Proof of residence/ownership

• Proof of employment (letter from employer, check stubs, taxes, evidence 
of business)

• Family/community ties (school records, church records)

• Letter from attorney 

• Matter of R-A-V-P-, 27 I&N Dec. 803 (BIA 2020) (bond denied where 
although respondent had a pending  application for asylum, he had no 
family, employment, or community ties and relief was tenuous)



Prepare request for custody redetermination

• Include a Motion for Bond/Custody Redetermination that outlines 
arguments and includes table of contents of evidence

• Organize motion and evidence by topic:
• Identity

• Flight Risk: family / community ties

• Danger: address any criminal history / character

• Eligibility for relief from removal

• Follow rules of immigration court practice manual

• Follow local rules of court (bond application worksheet)

• Follow rules of particular immigration judge



Bond Hearing
• Reach out to DHS for possibility of agreement beforehand

• Identify family/friend to attend the hearing

• If something catches you by surprise, request a continuance or 
withdraw the motion for bond

• Know IJ – reach out to local practitioners

• Be prepared to summarize issues

• Prepare client for IJ or DHS questions

• Confront adverse issues directly and rebut with evidence

• Be realistic about amount requested



Appeal

• Needs to be filed within 30 days. Process could take 3-5 months and 
become moot. 

• Habeus corpus petition to District Court. 



PROSECUTORIAL 
DISCRETION



PD-Two Avenues/Audiences

ICE/ERO
• Johnson Memo (2/18/2021)

• Mayorkas Memo (9/29/2021)

• Three Priorities for Enforcement

• National Security

• Public Safety

• Border Security

• ICE Directive 11005.3- Victim Centered Approach with Non-
Citizen Crime Victims (8/10/2021)

ICE/OPLA
• Trasvina Memo (5/27/2021)

• Three Priorities

• National Security

• Public Safety

• Border Security

• Applies to:

• Issuance or cancellation of detainers or NTAs

• Settlements, dismissals, opposition or joining motions, 
stipulations, appeals in removal

• “This non-exhaustive list … identifies opportunities at every 
stage of the process to ensure the most just, fair, and legally 
appropriate outcome, whether that outcome is a grant of 
relief, an order of removal, or an exercise of discretion that 
allows the noncitizen to pursue immigration benefits outside 
the context of removal proceedings.”



Prosecutorial Discretion
• When?

• As soon as possible?  Case specific considerations

• Who?

• Noncitizens with detainers

• Detained noncitizens

• Respondents with unfiled NTAs

• Respondents in removal proceedings

• Post-Order Respondents.  See State of Arizona v. 
Biden 21-cv-00314

• How?

• OPLA

• ICE/ERO

• Step 1: ICE local office

• Step 2: ICE Review:  ICEcasereview@ice.dhs.gov

https://www.ice.gov/about-ice/opla/prosecutorial-discretion


PD Factors- ICE/ERO
Mayorkas Memo (9/30/2021)

Enforcement Priorities
• National Security- Terrorism or espionage

• Public Safety- “A noncitizen who poses a current threat to public 
safety, typically because of serious criminal conduct, is a priority 
for apprehension and removal.”

• Seriousness of offense

• Harm caused by offense

• Use or threatened use of a firearm

• “Serious” prior criminal record

• Border Security

• Apprehended while attempting to EWI

• Apprehended in US after entering EWI after Nov. 1, 2020

Mitigating Factors/Equities
• Mitigating Factors re: public safety:

• Advanced or tender age

• Lengthy presence in the US

• Mental condition that contributed to criminal conduct or requires care

• Status as victim, witness or party to legal proceedings

• Impact on removal to family in the US, status as primary caregiver or 
provider

• Eligibility for humanitarian protection

• Military of other public service of noncitizen or immediate family

• Time since offense and rehabilitation

• Vacatur or expungement of conviction

• Re: Border Security: “In each case, there could be mitigating or 
extenuating facts and circumstances that militate in favor of declining 
enforcement action. Our personnel should evaluate the totality of the 
facts and circumstances and exercise their judgment accordingly.”

https://www.ice.gov/doclib/news/guidelines-civilimmigrationlaw.pdf


PD Factors- ICE/OPLA
Trasvina Memo (5/27/2021)

Enforcement Priorities
• National Security- Terrorism or espionage

• Border Security

• Apprehended while attempting to EWI

• Who were not physical present in the United States before Nov. 1, 
2020

• Public Safety
• Conviction for Agg. Fel (INA 101(a)(43); OR

• Conviction for an offense where an element was active participation 
in a street gang: OR

• Who are not younger than 16 and intentionally participated in an 
organized criminal gang; AND

• Are determined to pose a threat to public safety- See Johnson Memo 
at 5.

Mitigating Factors/Equities
• Mitigating Factors re: public safety:

• Advanced or tender age

• Lengthy presence in the US

• Mental condition that contributed to criminal conduct or requires care

• Status as victim, witness or party to legal proceedings

• Impact on removal to family in the US, status as primary caregiver or 
provider

• Eligibility for humanitarian protection

• Military of other public service of noncitizen or immediate family

• Time since offense and rehabilitation

• Vacatur or expungement of conviction

• Re: Border Security: “In each case, there could be mitigating or 
extenuating facts and circumstances that militate in favor of declining 
enforcement action. Our personnel should evaluate the totality of the 
facts and circumstances and exercise their judgment accordingly.”

https://www.ice.gov/doclib/about/offices/opla/OPLA-immigration-enforcement_interim-guidance.pdf


PD REQUEST: Documentary Evidence

• Compelling factors

• Primary caregiver/provider for children

• Medical issues of noncitizen or family

• Military or other service

• Criminal History

• FBI background check

• Dispositions

• Evidence of mitigating factors/rehabilitation

• Evidence of Length of Residence

• Family/community ties

• Eligibility for relief/collateral benefits

• Status as crime victim

• Work history (be careful)



Prosecutorial
Discretion



Prosecutorial 
Discretion



EOIR
Effect of Department of Homeland Security 

Enforcement Priorities (6/11/2021)

• “The role of the immigration court and the BIA, like all other tribunals, is to resolve 
disputes. Cf. 8 C.F.R. §§ 1003.1(d)”

• IJ’s should inquire, on the record, whether the case is a removal priority for ICE and 
whether ICE is intending to exercise discretion.

• “In addition, immigration judges are encouraged to use all docketing tools 
available to them to ensure the fair and timely resolution of cases before them.”

• ALSO APPLIES TO BIA: May solicit supplemental briefing re: the case is a removal 
priority and whether ICE will seek PD

https://www.justice.gov/eoir/book/file/1403401/download


Jurisdiction-Specific 
Trends?

- What do they want to see?

- What type of decisions are 
you seeing?

- Alternative strategies?



Strategies for Removal Proceedings



Strategies for Removal Proceedings

• Cases being advanced – EOIR HQ wanting older cases to get resolved

• Reaching out to OPLA

• PD vs. Assigned ACC for individual hearing
• Motion to Continue

• Administrative closure

• Seek dismissal/termination 



Strategies for Removal Proceedings

• Notice to Appear
• Claims-processing rule objections

• Deny allegations and charge

• Suppression for 4th or 5th amendment violations



Strategies for Removal Proceedings

• Scheduling Orders
• Preserve objections to scheduling orders – due process

• Responding to scheduling orders



Strategies for Removal Proceedings

• 42B – Non-LPR Cancellation of Removal Policy 
Changes
• Matter of Castillo Perez – DWI presumption

• PFR to 5th circuit for failure to prove exceptional and extremely 
unusual hardship to QR



Motions to Reopen
• Niz-Chavez – 2 step notice not sufficient to trigger stop-time rule
• Be aware of deadline for ICE to join MTR where Niz-Chavez applies
• To address such cases, for 180 days from the date of the Supreme Court’s decision (i.e., until 

November 16, 2021), ICE attorneys handling removal cases before the Executive Office for 
Immigration Review (EOIR) will presumptively exercise their prosecutorial discretion to join or 
not oppose a motion to reopen filed by such noncitizens who demonstrate that they are prima 
facie eligible for cancellation of removal. - https://www.ice.gov/legal-notices

• Matter of Josefina ARAMBULA-BRAVO –
• A Notice to Appear that does not specify the time and place of a respondent’s initial removal 

hearing does not deprive the Immigration Judge of jurisdiction over the respondent’s removal 
proceedings. 

• Rodriguez v. Garland – in absentia orders invalid if NTA is defective

https://www.ice.gov/legal-notices






Case law updates

• Niz-Chavez – 2 step notice not sufficient to trigger stop-time rule
• Matter of Josefina ARAMBULA-BRAVO – A Notice to Appear that does not specify the 

time and place of a respondent’s initial removal hearing does not deprive the 
Immigration Judge of jurisdiction over the respondent’s removal proceedings. 

• Rodriguez v. Garland – in absentia orders invalid if NTA is defective
• Spangol Bustos v. Garland – in absentia order not subject to recission based on 

defective NTA/Notice if Respondent failed to provide address. 

• Matter of Laparra - A respondent receives sufficient written notice to support the 
entry of an in absentia order of removal, even if he or she was served with a 
noncompliant notice to appear that did not specify the time or place of the hearing, 
where the respondent was properly served with a statutorily compliant notice of 
hearing specifying this information. Niz-Chavez v. Garland, 141 S. Ct. 1474 (2021), 
distinguished. Matter of Pena-Mejia, 27 I&N Dec. 546 (BIA 2019), and Matter of Miranda-
Cordiero, 27 I&N Dec. 551 (BIA 2019), reaffirmed.



Case law updates

• Singh v. Garland (9th) - The Supreme Court’s decisions in Pereira and Niz-Chavez, along with the text and 
structure of the statutory provisions governing in absentia removal orders and Notices to Appear, 
unambiguously required the government to provide Singh with a Notice to Appear as a single document 
that included all the information set forth in 8 U.S.C. § 1229(a)(1), including the time and date of the 
removal proceedings. Because the government did not provide Singh with statutorily compliant notice 
before his removal hearing, Singh’s in absentia removal order is subject to recission pursuant to 8 U.S.C. §
1229a(b)(5)(C)(ii).

• Osorio v. Garland (5th) - Gregorio-Osorio’s notice to appear did not contain all of the above information. 
See Niz-Chavez, 141 S. Ct. at 1479. However, Niz-Chavez addressed § 1229b(d)(1)(A), not the statute at 
issue here, § 1229c(b)(1)(A). The Government indicates that the matter should be remanded, in part, to 
the BIA for consideration of her request for voluntary departure in light of Niz-Chavez. Thus, the petition 
for review is granted as to the stop-time issue, and this matter is remanded to the BIA for consideration 
under Niz-Chavez and other relevant precedents. In all other respects, the petition for review for review is 
denied.



TX law related immigration updates

• Assault  family violence – no longer CODV because reckless mens
rea pursuant to Borden – indivisible. 
• Unlawful restraint – 20.01 and 20.02 as COV? CIMT? (omission) –

divisible?

• Injury to Child, Elderly or Invalid 22.04 as COV? CIMT? – divisible?
• Fail to Stop and Render Aid TTC 550.021, 023 as CIMT? –

indivisible?

• Firearms 237(a)(2)(C) – Unlawful carry/possession, discharge 
within municipality, element v. means, US v. Castillo Rivera (5th cir
2016) and Mosier v. State (TX App 2018) (flare gun punished)



Looking to the future

• Priority memos – ongoing litigation

• ICE Comprehensive Case review – beginning November 29, 2021?

• Will ICE unilaterally move to dismiss cases?

• Can we object? Respond?

• MPP making a return?


