Snags in the Naturalization Process
By Bruce A. Coane and Daniel J. Gierut
There are many traps, and snags, for the unwary in the naturalization process. An
applicant for naturalization must show that he was, and still is, a person of good moral
character(“GMC”). 1 There is no uniform definition of GMC for naturalization purposes but
circumstances which support a finding that the applicant has not demonstrated GMC are more
obvious. Categorical grounds for denying naturalization based upon a failure to show GMC are
found in 8.U.S.C §1101(f). Most of the bars found in 8.U.S.C §1101(f), such as whether the
applicant has been convicted of an aggravated felony, are relatively straightforward. However,
even though an applicant clears the aforementioned statutory obstacle, naturalization may still be
denied based on discretionary, nonstatutory grounds.
A. Failure to Support Dependents
The failure to support dependents is a discretionary GMC determination that has led to
denials of naturalization for lack of good moral character regardless of whether the support was
court-ordered. “Courts have concluded that parents have a moral and legal obligation to provide
support for their minor children, and a willful failure to provide such support demonstrates that
the individual lacks GMC.” 2 This requirement is not only limited to supporting dependents in the
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United States, but abroad as well. 3 The failure to support dependents includes deserting a minor
child, 4 failing to pay any support, 5 and paying an obviously insufficient amount. 6
The regulation at 8 C.F.R. 316.10(b)(3)(i) states “Unless the applicant establishes
extenuating circumstances, the applicant shall be found to lack good moral character if, during
the statutory period, the applicant: (i) Willfully failed or refused to support dependents; . . . .”
One key in the analysis is the word “willfully.” In trying to overcome the issue of support for
one’s dependents, the attorney must be prepared to submit evidence that the failure to provide
support was not willful. Another is the phrase, “extenuating circumstances.” In determining
whether extenuating circumstances exist, the government has taken into consideration:
a) The applicant’s unemployment and financial inability to pay the child support; 7
b) Cause of the unemployment and financial inability to support dependents;
c) Evidence of a good-faith effort to reasonably provide for the support of the child; 8
d) Whether the nonpayment was due to an honest but mistaken belief that the duty to
support a minor child had terminated; 9 and
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e) Whether the nonpayment was due to a miscalculation of the court-ordered
arrears. 10
Even if the applicant willfully failed or refused to support dependents, the statute offers
some flexibility. Those who can establish that they failed to support dependents on account of
extenuating circumstances may still have a chance at having their naturalization application
approved.
B. Failure to Register with the Selective Service
Aside from the statutory and nonstatutory discretionary grounds for denying
naturalization for failure to show GMC, failing to register with the Selective Service has resulted
in an adverse moral character determination and denial of naturalization. The regulation at 8
C.F.R. § 316.11(a) states, “An applicant for naturalization must establish that during the
statutorily prescribed period, he or she has been and continues to be attached to the principles of
the Constitution of the United States and favorably disposed toward the good order and
happiness of the United States.” 11 Further, the USCIS Policy Manual makes clear that “an
applicant who refused to or knowingly and willfully failed to register for Selective Service
negates his disposition to the good order and happiness of the United States, attachment to the
principles of the Constitution, good moral character, and willingness to bear arms on behalf of
the United States.” 12
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Under 50 U.S.C. App. §§ 453(a) and 456(a), “all males between the ages of 18 and 26
who are citizens or residing in the United States, except aliens in lawful nonimmigrant status,
must register for the Selective Service.” 13 A male applicant for naturalization between 18 and 26
years of age, who fails to register with the Selective Service during the statutory GMC period,
may be denied naturalization on account of an adverse moral character determination, refusing to
bear arms pursuant to INA 337 (a)(5)(A) and not being disposed to the good order and happiness
of the U.S. pursuant to INA 316(a)(3).
Failing to register does not automatically disqualify an applicant for naturalization. If the
applicant is under the age of 26 when applying for naturalization, he must simply register by the
time of his interview. The situation becomes more troublesome if the applicant is between the
ages of 26 and 31 because he can no longer register with the Selective Service and is still within
the statutory 5-year GMC period. All hope is not lost for those applicants. Section 12(g) of the
Military Selective Service Act provides “A person may not be denied a right, privilege, or
benefit under Federal law by reason of failure to present himself for and submit to
registration…if… the person shows by a preponderance of the evidence that the failure of the
person to register was not a knowing and willful failure to register.” 14 Those applicants for
naturalization who are between the ages of 26 and 31 and have not registered must prove, by a
preponderance of the evidence, that the failure to register was not knowing and willful. This can
usually be done with a sworn declaration from the applicant and sworn declarations from
supporters. Submitting the Selective Service’s postcard registration form as a sign that the failure
to register was not willful is also good practice.
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Finally, male applicants for naturalization who are over 31 years of age “should
ordinarily be found eligible for naturalization” even though they failed to register for the
Selective Service because the applicant’s failure to register fell outside the 5-year statutory
period. 15 Of course, it is well-settled that Yates memos do not constitute law (nor regulations), so
one should not overly rely on a Yates memo. The Selective Service has a postcard registration
form which we have our clients submit if they failed to previously register, simply as a sign that
they did not willfully fail to register. We make a copy of the postcard and date it, before mailing.
C. Appeals to Federal Court and Mandamus Litigation of Naturalization Cases
Applications for naturalization may be denied for a number of reasons. Appeals of
decisions on an N-400, Application for Naturalization, are made on Form N-336 and should be
filed within 30 days from the date of the decision. If the initial administrative appeal is
unfavorable, the applicant may appeal to district court. “The INA specifies only two points in
the naturalization process at which a district court may intervene: first, when the INS has denied
a naturalization application and that denial has been affirmed on administrative appeal, INA §
310(c); 8 U.S.C. § 1421(c), or second, where an applicant for naturalization has been examined
by the INS and more than 120 days have elapsed without decision.” 16
District courts have jurisdiction to review an administrative decision denying
naturalization. 17 Before getting the district court to review a denial of naturalization, the
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applicant must exhaust administrative remedies. 18 The statute dictates that district courts review
cases de novo 19 and the applicant has the burden of proof. 20 The regulation at 8 C.F.R. §
316.2(b) provides that the standard of proof is a preponderance of the evidence. 21 Once an action
is filed under 1447(b), the court, not the agency, has exclusive jurisdiction over the matter and it
may either determine the matter or remand it to USCIS for a decision. 22
Mandamus jurisdiction is invoked under 28 U.S.C. 1361 “to compel an officer or
employee of the United States or another government agency to perform a nondiscretionary duty
owed to a plaintiff”. In the immigration context, mandamus petitions are typically filed against
DHS to compel them to adjudicate the application. 23
“Mandamus is a ‘drastic’ remedy, ‘to be invoked only in extraordinary circumstances.’” 24
A mandamus action must establish: (1) a clear and certain claim; (2) that the duty owed is
ministerial and so plainly prescribed as to be free from doubt; (3) that no other adequate remedy
is available. 25 The party seeking mandamus has the burden of showing that “its right to issuance
of the writ is clear and indisputable.” 26
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When a court grants mandamus relief, it usually will direct USCIS to adjudicate an
application or petition within a certain period of time, or order the agency to promptly process an
application or petition without providing a deadline. In Ajmal v. Mueller 27, the plaintiff’s
naturalization application was delayed for almost two years on account of a pending final
background check. That court found jurisdiction for the complaint and ordered USCIS to take
action on the application.
“Mandamus is a cause of action of last resort. Even if a plaintiff establishes that a
defendant owes him a clear and enforceable duty, mandamus is available only if the plaintiff has
no other remedy.” 28 Courts have denied mandamus relief in the immigration context because the
Administrative Procedure Act itself provides a remedy for unlawfully delayed agency action, so
plaintiffs in immigration-delay cases have a remedy available other than mandamus. 29 In
addition, some courts have refused to compel USCIS to process naturalization applications
because “there is no statutory or regulatory time period in which the USCIS must act on an
application for naturalization, until the examination is complete” 30 even though many courts find
that an agency has an obligation to act within a “reasonable” time period. 31 Moreover, Congress
set an expectation that naturalization applications be completed within 180 days of filing. 32
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D. Conclusion
An applicant for naturalization must show that he was, and still is, a person of good moral
character. Nonsupport of dependents has led to denials of naturalization for lack of good moral
character but is remediable if the applicant establishes extenuating circumstances. Failure to
register with the Selective Service has also resulted in denial of naturalization but this issue may
be resolved in a number of ways. Finally, district courts have jurisdiction to review an
administrative decision denying naturalization but may intervene at only two points in the
naturalization process. In the immigration context, mandamus petitions are typically filed against
DHS to compel them to adjudicate the application but are a cause of action of last resort and is
only available if the plaintiff has no other remedy.
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